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May 4,2001 

VIA E-MAIL AND FACSTMXLE 

Ms. Susan L, Schneider 
OU SD(AT&L)DP( D AR) 
IMD 3C132 
3062 Defense Pentagon 
Washington, DC 20301 -3062 

Re: Commcnts on Proposed Rule 
DFARS Case 2001-DO1 7 

Dear Ms. Schneidcx: 

This responds to the requcst for comments to the Department of Defense’s (DOD) 
proposed rule amending the Defense Federal Acquisition Rcgdation to implement Section 803 
of the National Defense Authorization Act for Fiscal Year 2002, which was published in the 
Federal Register on Apnl 1,2002. These comrncnts are submitted on behalf of Small 
Environmental Business Action Coalition (SEBAC), a trade association composed of small 
businesses that perform environmental investigations, design, cngineering, remediation, 
operations and maintenance, and ordnance and explosives work for fedad agencies. 

SEBAC small business mcmbers include disadvantaged, 8(a), woman-owned, vctcran- 
owned, Hubzone and Native American-owned businesscs in the federal environmental 
remediation community. This rnem bership perf;orms substantial portions of the environmental 
remediation work for the Department of Defensc, including the A m y  Corps of Enginem and 
the Air Force Center for Environmental Excellcnce. One of SEBAC’s primary gods is to pursue 
policies, regulations and laws that foster a fair level of participation by smnl1 environmmtal 
engineaing, remediation and unexplodcd ordnance businesses in the government marketplace. 

Many of the small business members of SEBAC are contractors on multiple award 
contracts. As such, they are very concerned about thc impact of the proposed regulations, 
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SEBAC is concerned that the proposed regulations will have a negative impact on our 
members. As small businesses, SEBAC’s members have limited resources, including limited bid 
and proposal (B&P) budgets. SEBAC’S mcmbers have been willing to devote s i M m t i d  
portions of their limited B&P budgets to get on multiple award contracts, because once award& 
such a contract, small businesses generally are required to expend little additional B&P funds to 
obtain o rdm under the contract. 

Under the proposed regulations, busincsses will nuw be forced to expcnd substantial 
B&P dollars to compete for v h d l y  every order under a multiple award contract. At a certain 
point, the competitiveness of small business will be limited by thc t’ct that they simply do not 
have the resourccs and B&P dollars to prcpare proposals and competc for each order. Clearly, 
large businesses, with correspondingly larger B&P budgets, will be in a bctter position to 
compete for individual ordcrs (although even their budgets will be impacted by the increased 
B&P spending). As such, rather than providing businesscs with a ’‘fair opportunity to submit an 
offer,” the proposed regulations may actually deprive busincsscs of the opportunity to receive a 
fair sharc of the orders under any given multiple award contract. 

Xn addition to being more expensive for businesses, the proposed regulations will 
undermine the DOD’s ability to procure sewices inexpensively and efficiently. Forcing DOD 
contracting officers to give “fair notice” to a contractors and to evaluate each offer submitted by 
such contractors will be onerous and time consuming and will undoubtedly delay the contracting 
process. The proposed regulations will also require that DOR expand its acquisition work force 
and expend its own limited resources to hold compctitions for each order. Of particular concern, 
because task order acquisition time and costs to customers will increase, the tendency of 
government contract organizations will be to lump task efforts into larger task efforts. Small 
businesses will likely not have the breadth to covcr the larger scope of work, nor have the 
staffing resources to respond to a requirement or perform if awarded the task. This will decrcase, 
if not preclude, the opportunity for small businesses to compete for the bundled tasks. 

To summarize, while we rccognixe that the provision is statutory, we note for fhc record 
our general opposition to Section 803 because of a concern that its implementntion will: 

* Create confision as to whether rcquirements reserved only for small businesses, 
8(a) firms, disadvantaged businesscs, etc., are acceptable. 

* Increase government administrative costs associated with the “acquisition” phose 
of “task order” competition and administration. 

* Increase time to acquire services which, in turn, may affect technical 
pdomance/deliverable schedules that do not otherwise meet the “urgency” test 
fix exceptions to competition. 
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* Increase contractors’ B&P time and expenditures, which are eventually passed on 
as indirect costs to government contractq. 

* Stifle the discussion and implementation of innovative techniques and processes 
being introduced to customers since customers will not bc able to acquire such 
knowledge except through task ordcr competition. 

* Create a tendency to bundle one or more tasks into one larger task, thus reducing 
the opportunity for small businesses to effectively compete against mid and large 
busincsses. 

* Be counterproductive to .small business initiatives since it will increasc small 
business ndministrative costs and time. 

* Likely result in a drop in achieving small business (prime and subcontract) 
opportunities and goals. 

Given the abovc, SEBAC requests that DOD take into atccount, and provide for, the fact 
that the proposed regulations will haw a disparately ncgative impact on the ability of small 
businesses to obtain orders on multiple award contracts. Thcrcfore, the proposed regulations 
should include an exemption for services purchased fioin small businesses, including 
disadvantaged, 8(a), woman-owned, veteran-owncd, Hubzone and Native American-owned 
businesses. Such an exemption would promote contracting with these entities and is consistmt 
with the current Administration’s policies, the Small Business Act and FAR Part 19. Contracting 
Officers would still have to comply with thc ordering requirements of the particular multiple 
award contract and the “fait oppc,rtunity” rcquirement under FAR section 16,505. 

Tn the event that DOD deans such QTI exemption to be inconsistent with Congressional 
intent, we offer the following additional comments: 

1. For ordas under multiple award schedules, proposed regulation 208.404-70 
should specifically refaence FAR section 8.402 and section ‘‘e“ of GSA “Ordering Proccdurcs 
for Services (Requiring a Statemcnt of Work)” which provides: “The ordering office should give 
preference to small business concerns when two or more contractors can provide the services at 
the same firm-fixed price or ceiling price.” 

2. For orders undcr mu1 tiple award schcdulcs, proposed regulation 208.404-70 
should permit ordering offices to limit notice and restrict competition to s m d  businesses. At 
prcsent, contracting officers frequently place size limitations on orders fkom schedules and 
receive quotcs from at least three small busincsses. Contracting officers may interprct thc new 
regulations as restricting their ability to place such limitations on orders fiom schedule contracts. 
Therefore, the proposed regulations should allow contracting of’ficers giving “notice to as many 
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contractors as practicable” undm section 208.404-70 to impose size limitations when making a 
“practicability” determination. 

3. Section 2 1 6.505-70 should also bc rcvised to expressly permit contracting officers 
to limit notice and restrict competition on multiple award contracts to contractors meeting 
appropriate size limitations and to give preferences, when notice is given to all contractors, to 
smail, smdl disadvantaged, 8(a), woman-owed, veteran-own&, HubZone and Native 
Amen-can-owned businesses. 

4. If a multiple award contract was awarded to large businesses, small businesscs 
and 8(a) companies and the solicitation restricted portions of the work to small busincsses andlor 
8(a) companies, then the regulations should pennit the agency to limits its notice and restrict 
competition to small businesses or 8(a) companies for applicable delivery or task orders. 

5. The proposed regulations identify 16.505(b)(2)(iii) as an exception to the f& 
competition requirement. Under this exception, the ordering office would not be required to 
make award on a “competitive basis” if the ordcr is a fbllow-on to an order in which all offerors 
were given a “fair opportunity to be considered for thc original award.” It is unclear whether the 
“fair opportu~ty to be considered means the order was issued on a ”competitive basis“ under the 
proposcd regulations, or under the “fair opportunity” requirements in Part 16.50S(b)( 1). SEBAC 
believes the latter interpretation is the most fair to small businesses as  it will allow them to 
contime performance on existing work without having to compete against large businesses when 
the ordcr expires. 

6. The proposed regulations should provide exceptions for the consideration “of 
price or cost under each order as one of the factors in the selection process” as set forth in 
proposed section 2 16.505-70. Specifically, the scction should provide an exception for urchitwt- 
engineer services acquired under FAR 3 36.6024, which does not provide for considerition of 
price or cost in the selection criteria. For this reason, the regulations should also statc that thcy 
do not apply to acquisitions under thc Brooks Architect-Engineers Act (40 ’U.S.C. 9 541 el seq.). 

7.  The DOD should provide training to contracting of’ficers to ensure that 
“competitive basis’’ procedures are as streamlined as possiblc. DOD should advise conkacting 
officcrs of thc minirnurn ncccssary in t m s  of competition procedurcs in order to fulfill the 
requirements of Section 803. 
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Thank you for your considcration of these comments. 

Sincerely, f i  

[m 006 /006  

Counsel for SEBAC 


